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3i`f\cicncii  ZFT  iFT  Vtr  Vi]TName & Address of the Appellant / Respcrtc!ent

M/s  Shree  Rama  Multi Tech  Ltd
Plot  No.  1557,  Moti  Bhoyan,
Kalol,  Gandhinagar
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Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as  the
ay  be  against such order,  to the appropriate authority in the following way  .
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sion application to Government of India:
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I -110 001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first
lso to  sub-section  (1)  of Section-35  ibid  .
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ln  case of any  loss  of goods where the  loss occur in transit from  a factory to a warehouse or to
her factory  or from  one  warehouse  to  another  during  the  course  of processing  of the  goods  in  a

or in  storage whether in  a factory or ln  a warehouse
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2ndfloor,BahumaliBhawan,Asarwa,Glrdhar   Nagar,
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1  within  3  months from the date on which

and shall be accompanied  bymmunlcated
eal.  It  should  also  be  accompanied  by  a

fee as prescribed  under Sectionrescribed
count.
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where the amount involved  is more
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Service  Tax  Apoellate  Tnbunal  (CESTAT)  at
Ahmedabad   .   380004.   in   case   of   appeals
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as

prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied  against (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs  5,000/-and  Rs  10,000/-where  amount  of duty  /  penalty  / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  in
favour  of  Asstt.   Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated.

•i                                    .,:         .              ` ....   :          .`,`                `    ...,..,      :   ......      :          .....,..,...      :         .,:..I...              :.,.i.:           ....,.`:.:.::,I        ..,..   i,`.`      ....      `   ....     I.            .:.: ..,..,   I,i,.;;               `,`...`.\...

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should
paid   in  the   aforesaid   manner  not  withstanding  the  fact  that  the   one  appeal  to  t
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,
filled  to  avoid  scriptoria  work  if excising  F`s.1   lacs fee  of Rs.100/-for each.

gTrfu¥9]fi:¥+RE7°i#t¥3#ffi-##ap¥5T5oFT=qri3rriH#
fas an dr FTRT I

One copy of application  or 0  I  0   as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp  of  Rs.6.50  paise as prescribed  under scheduled-I  item
of the court fee Act,  1975 as amended.

EiT Gin un nd 't@ fin ed nd fan @ 3ir Off fzTFT 3TTrfu faFT rmT a th th Ir,
EN i3qTffl ggiv iJq tiiTTtF{ 3TTma iHFTTfrfu  (irTalfaia) fin,  1982  fi fffi € I

Attentlon  in  Invited  to the  rules  covering these and  other related  matter contended  in the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

th Ir,  an GttTTFT qff qu dr 3TRE ©rm,t6 rfu3Tch tg FFTa i
-cfii€2rmIT(Demand)  Tq   a3(Penalty)  tFT  io% qa  dHT  q5+FT  3Tfand  € lFthf*,   3tf©  qF  dHT   io

qT{T:,   FIT   a  I(Section    35  F  of the  Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Finance  Act,

1994)

an  3Euii=  Qjffi  3tt{  trTEFT  a;  3iat, QTrfha giv "rfu  rfu  rfu"(Duty Demanded)-

(i)           (secfz'Ori) ds iiD a;  aFT  farfu  TrfeT;

(Ii)         fin  uTan  REF  aifk  dPr  rftr;
(Iii)         aGTai=  a5ffa  Ta-{Tch  *  fin6ai  arET  tr  oftr

I+    qE qS  aHT 'RE  3Ttfro' #  qEa  t5  a77T  rfu  gaaT  #, 3TtfrFT' rfu tFvi ir  faTT  qF  QT* aaT  fir

rut.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate  Commissioner  would   have  to  be   pre-deposited,   provided  that  the  pre-
deposit  amount shall  not exceed  Rs.10  Crores.  It may be  noted  that the  pre-deposit is  a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded" shall  include:

(clxxviii)             amount determlned  under  section  1 1  D;
(clxxix)          ,    amount of erroneous cenvat credit taken;
(clxxx) amount payable under Rule 6 of the Cenvat Credit Rules.

QT  aT  qfa  3Tth  wffro  a7  FTRT  aFTw  Qja5  3TelzIT  Qjas  ZIT  aug  farfu  a  al  rfu  fir  7iTT  g55  ai

qT 3flT aETv fro au5 farfu a aq 5u5 S  too;0 graTa v{ fl en ugiv  %1

view of above,  an  appeal  against this order shall  lie  before the Tribunal on  payment of
he  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
lone  is  in  dispute."
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e  present  appeal  has  been  filed  by  M/s.  Shree  Rama  Multi-

Plot  No.   1557,   Moti   Bhoyan,   Khatraj-Kalol   Road,   Taluka   :

:   Gandhinagar   (hereinafteT.   ref.erred   to   as   the   appellant)

n  Original  No.  Kalol/DC/D.KHATlrv29/ST/2020-21  dated  04-

after  referred  to  as  "j'+j7pi7g»ed ordej"I  passed  by  the  Deputy

CGST  &  Central  Excise,  Division  :  Kalol, Commissionei'ate  :
ereinafter referred to as "aal/L7c7j.cafj'j]gT aw£J]oj'j./jz"I.

the  facts  of  the  case  is  that  the 'appellant  is  holding

Registration  No.  AAJCS1563NXM001   and  engaged  in  the

goods  falling  under  Chapter  39,  48  and  76  of  the  Central

t,   1985.  They  are  also  holding  Service  Tax  Registration  No.

005.   During   the   coul.se   of   audit   of  the   records   of   the

cted  by  the  departmental  officers  for.  the  period  from  April.

2017,   the   observations   detailed  in   subsequent  paras   were

o.  612/2019-20   dated  06.11.2019.

erved  that the  appellant  had  issued  debit notes  in  the  name

1nce  they  received  raw  material  in  short  quantity.  However.,

bit  notes,  the  appellant  failed  to  rever,`3e  the  cenvat  credit

whlch   was   proportionate   to   the   quantity   shot.t            .Rs.970/-

utiny  of the  service  tax  ci.edit  ledger,  it  was  found  that  the

rongly   availed  cenvat   ci.edit   of  service   tax   amounting   to

e  Insurance,   repall.  and   maintenance  >3ervices  of  vehicles.

which  service  tax  was  availed  by  the  appellant  were  not

ion of the cenvat credit register for inputs/raw  materials,  it

at  the  appellant  had  taken  credit  of  CVD  and  Additional

o Rs.16,349/-twice in respect of three  Bills of Entry.
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.4.     During   the   verification   of  financial   records   and   the   corl'esponding

ocuments  of  the  appellant,   it  was  observed  that  they  had  imported   i`aw

aterials  on  CIF  basis.  In  case  of import  on  CIF  basis,  the  freight  charges

re  included  in  the  CIF  value.  It  appeared  that  the  appellant  was  liable  to

ischarge  service  tax  @   1.4%  of  the  imported  goods  under  the  category  of

ransportation   of  goods   by   way   of  vessel   service.   The   appellant   had,   it

ppeared,  not paid  service  tax  amounting to  Rs.4,00,631/-on  reverse  charge

asis.

.5      It  was  further  observed  in  the  course  of the  audit  that  the  appellant

one  of the  challans  for payment  of service  tax were  not bearing the  service

x  registration  number  of the  appellant   but  were  bearing  the  registration

umber   of   some   other   unit.   Therefore,   the   service   tax   amounting   to

s.6,19,669/-   remained   unpaid   by   the   appellant   and   was   required   to   be

covered from them.

.6      During the course of verification of the ledger for loading and unloading

arges  for the  period  from April,  2016  to  September,  2016,  it  was  observed

at  the  appellant  had  availed  Goods  and  Transport  Agency  service  from

esai   Jayrambhai   Tejmalbhai   with   whom   the   appellant   was   having   a

ntract for providing service on payment of Rs.33,000/-per  month.  However`

e  appellant  was `not  paying  service  tax  on  the  GTA  service  received  from

e   said  person,   accordingly  the   service   tax   amounting   to   Rs.7,751/-   was

coverable from the appellant.

7      0n verification of the sT-3 retui'ns and challans for payment of service

x  it  was  observed  that  there  was    a  short  payment  of Rs.5,261/-towards

achh  Bharat  Cess  during the  month  of March,  2017.    Further,  there  was

so  a  short  payment  of Rs.1,562/-towards  Krishi  Kalyan  Cess  during  July,

16 and Rs.5,837/-during the month of March,  2017.

The  appellant  was  issued  a  SCN  bearing  No.  188/19-20/CGST  (Audit)

ted  06.11.2019   from  F.No.  VI/1(b)-01/AP-70/CIR-X/2018-19  wherein  it  was

osed   to   demand   and   recover   the   cenvat   credit   totally   amounting   to

931/-under  Section  73  (1)  of the  Finance  Act,  1994  read  with  Rule  14

i)  of the  Cenvat  Credit  Rules,  2004  along  with  interest.  Imposition  of
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enalty was also proposed under Section  llAc of the  Central Excise Act,1944

ad  with  Rule  15  (3)  of the  Cenvat  Credit  Rules,  2004,  It  was  also proposed

recover  the  Service  tax  totally  amounting  to  Rs.10,40,712/-under  Section

3  (1)  of the  Finance  Act,   1994  along  with  interest  under  Section  75  of the

inance Act,  1994.  Imposition  of  penalty  under Section  78  (1)  of the  Finance

ct,  1994 was also proposed.

The   said   SCN   was   adjudicated   vide   the   impugned   order   and   the

mand for cenvat credit and service tax were confirmed along with interest.

nalty  was  imposed  under  Section  llAC  of the  Central  Excise  Act,1944

ad  with  Rule   15  (3)  of  the  Cenvat  Credit  Rules,   2004.  Penalty  was  also

posed under Section 78 (1) of the  Finance Act,1994.

Being  aggrieved  with  the  impugned  order,  the  abpellant  has  filed  the

stant appeal on the following grounds :

>   The confirmation of demand under the impugned 6rder is in violation of

the  principles  of natural justice  and  due  process  of law  is  not  followed

in  as  much  as  the  Audit  was  conducted  in  the  month  of August,  2019

and   the   Audit   Report   and   SCN   was   issued   on   the   salne   day   i.e.

06.11.2019. As per the Audit Manual issued by Directorate of Audit and

the  instructions  issued  by  CBIC,  the  Audit  Report  is  to  be  issued  ancl

proper  time  is  to  be  provided  to  the  assessee  so  as  to  comply  to  the

Audit.

>   Moreover,  as per  Section  llA  (2)  &  (3)  of the  Cen`tral  Excise  Act,1944
'    the  option  to  pay the  duty  along  with  interest  is  to  be  provided  to  the

assessee  and  in  case  they  are  paid,  the  proceedings  are  to  be  closed.

Similar  provisions  are  contained  in  Section  73  (3)  of the  Finance  Act,

1994.  In their case  no proper opportunity was provided to  comply with

these  provisions  for  the  issues  which  they  may  agree  with  the  Audit

findings.

>   Even  personal  hearing  was  fixed  in  June,  2020  during  the  lockdown

and  due  to  the  pandemic  they  could  not  attend  the  hearing.  These

actions   are   in   violation   of   the   principles   of   natural   justice   and,

therefore, the impugned order is not sustainable in law.

>   Their first prayer is that the  appeal  may  be  allow6d  and  the  case  may

be  remanded  back  to  the  original  adjudicating  author.ity  for  denovo
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adjudication    after    granting    proper    opportunity    of    hearing    and

thereafter pass a speaking order considering their submissions.

.1      The   appellant   have   also   made   detailed   submissions   on   the   merits.

ndividually,   of     issues   involved   in   the   present   appeal.   They   have   also

ubmitted that they are not disputing the demand in respect of Revenue Para

o.  1,  2, 6 and 7 and have paid the amount along with interest and penalty @

Personal  Hearing  in  the  case  was  held  on  17.11.2021  through  virtual

ode. Shri Vikram Singh Jhala, AGM-  Indirect Taxation,  appeared on behalf

f  the  appellant  for  the  hearing.  He  stated  that  the  order  was  passed  in

iolation   of  principles   of  natural   justice   during   pandemic   situation.   He

rther stated that he did not dispute the demand in respect of Revenue Para

o.  1, 2, 6 and 7 and have paid the amount along with interest and penalty @

5%  in respect  of these  para.  He  reiterated  the  submissions  made  in  appeal

emorandum  as  well  as  written  submission  dated  17.11.2021.    He  further

ated that the  demand is barred by limitation in respect of paras  which  are

ot admitted.

I  have  gone  through  the  facts  of  the  case,  submissions  made  in  the

ppeal Memorandum,  submissions made at the time of personal hearing and

ditional written submissions as well as material available on records. I  find

at  there  are  seven  different  issues  involved  in  the  present  appeal  and  the

pellant  have  contested  four of the  issues,  except  Revenue  Para  No.  1.  2,  6

d  7  which  has  been  accepted  by  them,    on  merit  as  well  as  on  limitation.

ey  have  in  their  appeal  memorandum  as  well  during  the  course  of  the

rsonal  hearing  stated  that  the  personal  hearing  was  fixed  in  June,  2020

ring  the   COVID-19  lockdown  and  due  to  the  pandemic  they  could   not

tend  the  personal  hearing.  The  appellant  have  also  contended  that  the

andatory  second  opportunity  of  hearing  was  not  granted.    The  appellant

ve,   therefore,   requested   that   the   case   be   remanded   back   for   denovo

judication.

I find that in the impugned order,  it has been  recorded  at para  14 that

opportunity    of   personal    hearing    was    granted    vide    letters    dated
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.06.2020  and  21.12.2020,  but  there  was  no  respons'e  from  the  appellant.

ereafter, the case was adjudicated ex-parte.

2      In   terms   of  Section   33A   (1)   of  the   Central   Excise   Act,   1944     the

judicating  authority  shall  give  an  opportunity  of being  heard.  In  terms  of

b-section  (2)  of  Section  33A,  the  adjudicating  authority  may  adjourn  the

se,  if sufficient  cause  is  shown.  In  tei.ms  of the  proviso  to  Section  33A  (2),

adjournment shall be granted more than three times.  In the instant case,  I

\\'

a

h

P

li

he

d  that  the  prevailmg  pandemic  situation  as  well  as  the  total  lockdown

re grounds sufficient for granting of adjoul`nment.  I further find that three

]ournments as contemplated in Section  33A of the  Central Excise Act,  1944

ve   also  not   been   granted  to  the   appellant.   Consiclering  the   prevailing

ndemic situation,  the  adjudicating authority ought to have adopted a more

eral  approach  in  granting  opportunity  of  personal  hearing.  I  also  I.ind  it

evant to refer to the judgment of the Hon `ble High  Cr)urt of Gujarat in the

e  of Regent  Overseas  Pvt Ltd.  Vs.  UOI  -2017  (6)  GSTL  15  (Guj)  wherein

as held that :

"12.   Another        aspect   of  the   matter   is   that   by   the   notice   for

personal  hearing  three  dates  have  been  rixed  aiid  absence  of  the
petitioners on those  three  dates  appears  to  have  been  considered  as

g:i::e:i,:,:I:2,ag,;°suer:tToe:Tt3S3ASoCF,tT£:mAPc[tat:,:tLt;£er::::dp,:°nvT,as;
noted  that  sub-section  (?)  of Section  33A  of the  Act  provides
grant  of not  more  than  three  adjoiimments,  which  would  envisage
four dates  of personal  hearing  and  not three dates,  as  mentioned  in
the  notice  for personal  hearing.  Therefore,  even  if by  virtue  of the
dates  stated  in  the  notice  for  pei.sonal  hearing  it  were  assiimed  that
adjournments   were   granted,   it   woiild   aliiount   to   grant   of`  two
aqjournments    and    not    three    adjournments,    as    grant    of   thl`ee
adjournments would mean,  in all  fit)ui` dates of personal  healing "

In view  of the  above,  I  am  of the  considel.ed  view  that  in  the interest of

principles  of natural justice,  the  matter is I.equired  to  be  remanded back

denovo adjudication after affording' the appellant the opportunity of filing

ir  defence  reply   and  after  granting  them   the   opportunity  of  personal

rlng.

In  View  of the  above,  the  impugned  order  is  set  aside  and  the  matter

anded  back  to  the  adjudicating   author.ity  for  adjudication  afresh.  The

ellant  is  directed  to  submit  their  written  submission  to  the  ad]udicatmg

ority  within  15  days  of the  receipt  of this  order..  The  appellant  should

®
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lso  attend  the  personal  hearing  as  and  when  fixed  by   the   adjudicating

uthority. Accordingly,  the impugned order is set aside and the appeal of the

ppellant is allowed by way of I.emand.

3TCPrndFiiTadjPr7t3Tifefflffro3TtrE]i]+trfineni]Tai

The appeal filed by the appellant stands disposed off in above terms.

I-
Kumar    )

Commissioner (Appeals)
Date:      .0

/rLJD72-.

.Suryanarayanan. Iyer)
uperintendent(Appeals),
GST, Ahmedabad.
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