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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Minibtry of Finance, Department of Revenue, 4" Fioor, Jeevan Deep Building, Parliament Street, New
Dellji - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proyfiso to sub-section (1} of Section-35 ibid :
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
her factory or from oné warehouse to another during the course of processing of the goods in a
use or in storage whether in a factory or in a warehouse.
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n case of rebate of duty of excise on goods exported to any country or territory outside
ndia of on excisable material used in the manufacture of the goods which are exported
o any country or territory outside India.
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n case of goods exported outside india export to Nepal or Bhutan, without payment of
Huty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
broducts under the provisions of this Act or the Rules made there under and such order
s passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
bf the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
fwo copies each of the OIO and Order-In-Appeal. it should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appea] to Custom, Excise, & Service Tax Appellate Tribunal.

ey eaTar G SIMATTH, 1944 P URT 3541 /35-8 & AqTA—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appnellate Tribunal (CESTAT) at

2"floor BanumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be -
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

=paTers gensiiRE 1970 TR B arTgfa-1 @ offa FwiRa e erguR S anaed
gaandy auiRafy fofer mRed) & ke § A 0k B 1P uRw w650 W mrAETH Yed
fewe @y e ey |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1984)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(clxxviii) amount determined under Section 11 D;
(clxxix) . amount of erroneous Cenvat Credit taken,

{choox) amount payable under Rule 6 of the Cenvat Credit Rules.
of & Ui e WRRERROT & FHeT ool Yo HUAT Yeh A gvs Faniea @ & Al {0 gew &

T I IR o hae Gus RAIRE o a9 &5 & 10% ¥ G B o wael §
view of above, an appeal against this order shall lie before the Tribunal on payment of

f Ihe duty demanded where duty or duty and penalty are in dispute, or penalty, where
Y Blone ig in disputa.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shree Rama Multi-

Tech Limited, Plot No. 1557, Moti Bhoyan, Khatraj-Kalol Road, Taluka :

Khlol, District : Gandhinagar (hereinafter referred ‘o as the appellant)
a&ainst Order in Original No. Kalol/DC/D.KHATIK]QQ/ST/2020-21 dated 04-
2-2021 [hereinafter referred to as “impugned order’] passed by the Deputy
Commissioner, CGST & Central Excise, Division : Kalol, Commissionerate :

Ghndhinagar [hereinafter referred to as “adjudicating authority'].

Briefly stated, the facts of the case is that the "appellant is holding

Central Excise Registration No. AAJCS1563NXMO001 and engaged in the

mpnufacture of goods falling under Chapter 39, 48 and 76 of the Central

xcise Tariff Act, 1985, They are also holding Service Tax Registration No.

AAJCS1563NSD005. During the course of audit of the records of the

afpellant conducted by the departmental officers for the period from April,

2016 to June, 2017, the observations detailed in subsequent paras were

raﬂised in FAR No. 612/2019-20 dated 06.11.2019.

1. It was observed that the appellant had issued debit notes in the name

of|its suppliers since they received raw material in short quantity. However,

while issuing debit notes, the appellant failed to rever.ée the cenvat credit

amounting to Rs.970/- which was proportionate to the quantity short

regeived.

2.1

R

.. During scrutiny of the service tax credit ledger, it was found that the

appellant had wrongly availed cenvat credit of service tax amounting to

Lo

15,612/ on the insurance, repair and maintenance services of vehicles,

THe vehicles for which service tax was availed by the appellant were not

capital goods.

3. On verification of the cenvat credit register for inputs/raw materials, it

4s observed that the appellant had taken credit of C:VD and Additional

ty amounting to Rs. 16,349/- twice in respect of three Bills of Entry.
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P.4. During the verification of financial records and the corresponding
dlocuments of the appellant, it was observed that they had imported raw
materials on CIF basis. In case of import on CIF basis, the freight charges
qre included in the CIF value. It appeared that the appellant was liable to
discharge service tax @ 1.4% of the imported goods under the category of

transportation of goods by way of vessel service. The appellant had, it

05

Ippeared, not paid service tax amounting to Rs.4,00,631/- on reverse charge

Rasis.

Lo

.5 It was further observed in the course of the audit that the appellant

ome of the challans for payment of service tax were not bearing the service

o

[om

Ax registration number of the appellant but were bearing the registration

~

jumber of some other unit. Therefore, the service tax amounting to

b

5.6,19,669/- remained unpaid by the appellant and was required to be

pcovered from them,

o

]

.6 During the course of verification of the ledger for loading and unloading

Q

harges for the period from April, 2016 to September, 2016, it was observed
hat the appellant had availed Goods and Transport Agency serviece from

o+

jesal Jayrambhai Tejmalbhai with whom the appellant was having a

o]

pntract for providing service on payment of Rs.33,000/- per month. However,

[

e appellant was ‘not paying service tax on the GTA service received from

[ nd

he said person, accordingly the service tax amounting to Rs.7,751/- was

recoverable from the appellant.

217  On veriﬁcatiqn of the ST-3 returns and challans for payment of service
tax it was observeél that there was a short payment of Rs.5,261/- towards
Sfwachh Bharat Cess during the month of March, 2017. Further, there was
also a short payment of Rs.1,562/- towards Krishi Kalyan Cess during July,
2P16 and Rs.5,837/- during the month of March, 2017.

3 The appellant was issued a SCN bearing No. 188/19-20/CGST (Audit)
hted 06.11.2019 from F.No. VI/1(b)-01/AP-70/CIR-X/2018-19 wherein it was

£ proposed to demand and recover the cenvat credit totally amounting to

,931/- under Section 73 (1) of the Finance Act, 1994 read with Rule 14
1) of the Cenvat Credit Rules, 2004 along with interest. Imposition of
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enalty was also proposed under Section 11Ac of the Central Excise Act, 1944

=

ead with Rule 15 (3) of the Cenvat Credit Rules, 2004; It was also proposed
tp recover the Service tax totally amounting to Rs.10,40,712/- under Section
13 (1) of the Finance Act, 1994 along with interest under Section 75 of the
Hinance Act, 1994. Imposition of penalty under Section 78 (1) of the Finance
A

ct, 1994 was also proposed.

4 The said SCN was adjudicated vide the impugned order and the

demand for cenvat credit and service tax were confirmed along with interest.

Penalty was imposed under Section 11AC of the Central Excise Act, 1944

r¢ad with Rule 15 (3) of the Cenvat Credit Rules, 2004. Penalty was also

imposed under Section 78 (1) of the Finance Act, 1994.

5] Being aggrieved with the impugned order, the appellant has filed the

iffstant appeal on the following grounds : |

» The confirmation of demand under the impugned order is in violation of
the principles of natural justice and due process of law is not followed
in as much as the Audit was conducted in the month of August, 2019
and the Audit Report and SCN was issued on the same day l.e.
06.11.2019. As per the Audit Manual issued by Directorate of Audit and
the instructions issued by CBIC, the Audit Report is to be issued and
proper time is to be provided to the assessee so as to comply to the
Audit.

» Moreover, as per Section 11A (2) & (3) of the Central Excise Act, 1944

the option to pay the duty along with interest is to be provided to the
assessee and in case they are paid, the proceedings are to be closed.
Similar provisions are contained in Section 73 (3) of the Finance Act,
1994. In their case no proper opportunity was provided to comply with
these provisions for the issues which they may a{gree with the Audit
findings.

» Even personal hearing was fixed in June, 2020 during the lockdown

and due tb the pandemic they could not attend the hearing. These

actions are in violation of the principles of natural justice and,

therefore, the impugned order is not sustainable in law.

Their first prayer is that the appeal may be allowéad and the case may

be remanded back to the original adjudicating authority for denovo
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adjudication after granting proper opportunity of hearing and

thereafter pass a speaking order considering their submissions.

p.1  The appellant have also made detailed submissions on the merits.
Individually, of issues involved in the present appeal. They have also
submitted that they are not disputing the demand in respect of Revenue Para
No. 1, 2, 6 and 7 and have paid the amount along with interest and penalty @
£5%.

6. Personal Hearing in the case was held on 17.11.2021 through virtual
mode. Shri Vikram Singh Jhala, AGM- Indirect Taxation, appeared on behalf
9f the appellant for the hearing. He stated that the order was passed in

-

iolation of principles of natural justice during pandemic situation. He

=

urther stated that he did not dispute the demand in respect of Revenue Para

=)

No. 1, 2, 6 and 7 and have paid the amount along with interest and penalty @

5% 1n respect of these para. He reiterated the submissions made in appeal

LA

temorandum as well as written submission dated 17.11.2021. He further
gtated that the demand is barred by limitation in respect of paras which are

ot admitted.

=

7 I have gone through the facts of the case, submissions made in the
Appeal Memorandym, submissions made at the time of personal hearing and
additional written submissions as well as material available on records. 1 find
that there are seven different issues involved in the present appeal and the
appellant have confested four of the issues, except Revenue Para No. 1. 2,6
nd 7 which has been accepted by them, on merit as well as on limitation.
hey have in their appeal memorandum as well during the course of the

prsonal hearing stated that the personal hearing was fixed in June, 2020

2 T -3 w

iring the COVID-19 lockdown and due to the pandemic they could not
attend the personal hearing. The appellant have also contended that the

mlandatory second opportunity of hearing was not granted. The appellant

have, therefore, requested that the case be remanded back for denovo
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15.06.2020 and 21.12.2020, but there was no response from the appellant.

Thereafter, the case was adjudicated ex-parte.

72 In terms of Section 33A (1) of the Central Excise Act, 1944 the
afljudicating authority shall give an opportunity of being heard. In terms of
stb-section (2) of Section 33A, the adjudicating authority may adjourn the
cgse, if sufficient cause is shown. In terms of the proviso to Section 33A (2),
n¢ adjournment shall be granted more than three times. In the instant case, I
find that the prevailing pandemic situation as well as the total lockdown
were grounds sufficient for granting of adjournment. I farther find that three
adjournments as contemplated in Section 33A of the Central Excise Act, 1944
hgve also not been granted to the appellant. Considering the prevailing
pgndemic situation, the adjudicating authority ought to have adopted a more
lijeral approach in granting opportunity of personal hearing. 1 also find it
relevant to refer to the judgment of the Hon ‘ble High Court of Gujarat in the
cape of Regent Overseas Pvt Ltd. Vs. UOI — 2017 (68) GSTL 15 (Guj) wherein
it fvas held that : |

“12. Another  aspect of the matter is that by the notice for

personal hearing three dates have been fixed and absence of the

petitioners on those three dates appears (o have been considered as

grant of three adjournments as contemplated under the proviso to

sub-section (2) of Section 33A of the Act. In this regard it may be

noted that sub-section (2) of Section 33A of the Act provides for

grant of not more than three adjournments, which would envisage

four dates of personal hearing and not three dates, as mentioned in

the notice for personal hearing. Therefore, even if by virtue of the

dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two

adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing.”

7.3 In view of the above, I am of the considered view that in the interest of
thg principles of natural justice, the matter is required to be remanded back
for[denovo adjudication after affording the appellant the opportunity of filing
thqir defence reply and after granting them the opportunity of personal

hegring.

8. In view of the above, the impugned order is set aside and the matter
rethanded back to the adjudicating authority for adjudication afresh. The

appellant is directed to submit their written submission to the adjudicating

ority within 15 days of the receipt of this order. The appellant should
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also attend the personal hearing as and when fixed by the adjudicating
puthority. Accordingly, the impugned order is set aside and the appeal of the

pppellant is allowed by way of remand.
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The appeal ﬁled by the appellant stands disposed off in above terms.
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( Akhile¢h Kumar )

Commissioner (Appeals)
MAttested:

N.Suryanarayanén. Iyer)
buperintendent(Appeals),
LGST, Ahmedabad.

o i

BY RPAD / SPEED POST

To

M/s. Shree Rama Multi-Tech Limited,  Appellant
Plot No. 1557, Moti Bhoyan,

Khatraj-Kalol Road,

Taluka : Kalol,

District : Gandhinagar

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division- Kalol,

Commissionerate : Gandhinagar

Uopy to: :

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

44 Guard File.

5. P.A. File.




